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COBB, JUSTICE, FOR THE COURT:
1.  Thissuitinvolvesalandtitledisoute between the Calhoun County Board of Education (the Board)
and various membersof the Poeand Warner families (collectively, Poe and Warner). The Board brought
it inthe Cahoun County Chancery Court to quiet and confirmtitleto threetractsof Calhoun County 16"

section land in October 1991 Following ahearing on February 11, 1992, the origind chancdlor found

"Weyerhauser Corporation, which originaly claimed Tract 1 of the disputed land, was dismissed
from the proceedings. The chancellor’s memorandum opinion of December 10, 1999, confirmed title to
the Weyerhauser tract in the Board. Thus, the digposition of Tract 1 is not an issue in the present case.



that the parties agreed that the matters before the court “primarily involve ] aquestion of law,” and thet
amoation for summeary judgment would thusbe an gppropriate action. InMay 1998, when Poeand Warner
moved for summary judgment, the Board promptly filed a counter-motion for partid summeary judgment
and responded to Poeand Warner’ smation. The casewastrandferred to aspecid chancellor,? who heard
agument on the summary judgment motions on October 19, 1998, but no transcript of this hearing is
before the Court. The chancellor found for Poe and Warner in hisjudgment entered on March 6, 2000,
and denied the Board' s M.R.C.P. 52(b) and 59 motions
2.  TheBoard now gopedsthe chancdlor’ saward to Poe and Warner, ligting thirteen assgnments of
error which we have didilled into three: (1) whether the lands were adversdly possessed during a period
when adverse possession againg the Sate was legd; (2) whether the presumption of grant gppliesto the
present facts, and (3) whether the Secretary of State should have been joined as a necessary party. We
conclude the Secretary of State should have been joined asanecessary party, and wereverseand remand
for entry of an gppropriate judgment conggtent with this opinion.

FACTS
18.  Tract 2, damed by the Poes and Tract 3, daimed by the Warners, are the disputed properties
inthisgpped. Two underlying facts provide the foundation for the chancdlor’s award of fee smpletitie
to Poe and Warner: (1) that the Cahoun County Courthouse burned down in 1922, destroying many
origind records; and (2) that from 1871 to 1878 the State authorized the conveyancein feesmpleof 16th

Sectionlands. See Miss. Code 88 2015-19 (1871), repeal ed 1878 Miss. Lawsch. 14 §64; Lambert

The remaining lands, being Tracts 2 and 3, are claimed by members of the Poe and Warner families,
respectively.

The record is silent on when Judge Michadl Maski was appointed, though various inferences
support 1996.



v. State, 211 Miss. 129, 139-40, 51 So. 2d 201, 204-05 (1951) (discussing these atutes). Poe and
Warner dam, inter dia, that thelr title to the disputed tracts dates back to such aconveyance by the Sate,
A. EVIDENCE OF POE AND WARNER'SCLAIM
4. Tract 2, aplot of some 99.8 acres, is damed by the Poe family and was conveyed in three
parces which areidentified heran as 2(a), 2(b), and 2(c). The assarted chainsof titleto Tract 2 are nat
complete, and no pre-1900 deeds to any of the parcds are found in the record, they having been
supposadly consumed by the 1922 courthouse fire: Rather, the Poes rdly on aodtracts of title and other
amilar documentsfrom the Secretary of State s office and from the Calhoun County sheriff’ srecord of tax
sdes, together with an affidavit by Larry Winter, aPoe descendant. Winter’ saffidavit damsthat “theL.F.
Poe Edate and its predecessorsin title have beenin continuous possession of thequedtioned land . . . Snce
1878,” making uses of it Imilar to those assarted by the Warners: Winter's mother “ continuestoliveon
the property inahouse originaly consructed before her birthin 1917.” Winter dso assartsthat ad vaorem

taxes have been paid on theland since 18783

1.  Tract 3, totding some 167.8 acres, was conveyed in parcdsidentified as parcds 3(a€). Aswith
the Poes damto Tract 2, theWarners damto Tract 3issupported by aodtracts of titlefor thelate 19th-
century period whichisof prindpd interest inthis case, without any title deed inthe record until 1938. The
Tract 3 chans of title are likewise incomplete even in aodract.

6.  TheWarnersdte the same documents as the Poes, plus an affidavit by defendant James Sdney
Warner. Warner damsthat 3(a) and 3(b) have “been in private possesson and conveyed in fee Smple

dancethe 1870's’ and that the Warners have “been in continuous possesson of” 3(a) Snce 1890, and “in

3No tax receipts for either Tract 2 or Tract 3 appear in the record.
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possession of” 3(b) and 3(e) since 1938. The afidavit isslent on 3(c) and 3(d).* Warner satesthat his
family hed a house where they lived on the disputed land “for a condderable period of time” and that
severd of hissblings“were born and reared on the chdlenged property,” athough he does not satewhen
thet was or whether anyone livesthere now. Warner dso ateststhat hisfamily haslong paid ad vadorem
taxesto the county on the diputed land (athough no tax receipts can be found in the record) and thet they
have mede various uses of it (cutting timber, leesing ail and gas rights, farming, making “improvements”).
7. Theasserted chains of title are supported by Poe and Warner by way of photocopies of various
documents, characterized in their maotion for summary judgment asfollows

Exhibit K “acompilation of conveyancesfrom therecords of the Chancery Court of
Cdhoun County, which was prepared by the derk’ s officein 1992.”

Bxhibit L “documents evidenaing tax sdes from the Office of the State Auditor.”

Exhibit M “ documents obtained from the Missssppi Secretary of Sate”

Exhibit N “ documents obtained from the archives of the State of Missssppi.”
None of these photocopiesisnotarized or accompanied by any afidavit atesingtoitsauthenticity or origin,
except for those in Exhibit M, which are certified by the Secretary of State s office.
18.  Thefind evidence presanted by Poeand Warner istheafidavit of Larry Winter, an heir to the Poe
edate Winter's afidavit daims thet “the L.F. Poe Edae and its predecessors in title have been in
continuous possession of the questioned land . . . Snce 1878, mking uses of it Smilar to those assarted
by Warner. Winter’ smother “continuesto live on the property inahouse origindly congtructed before her
birthin 1917." Winter dso assrtsthat ad valorem taxes have been paid on the land Snce 1878.

B. EVIDENCE OF THE BOARD’SCLAIM

“The Board's challengeto theadmissibility of portionsof theaffidavitswill bediscussed infra, where
Poe and Warner actudly rely upon those portions.



19.  TheBoad sevidenceindudes afidavits by Ottis B. Crocker, J., an atorney hired by the Board
to research theftitle to the disputed tracts. Crocker found no title to 2(c) earlier than the 1919 deed from
Armdrong to Shipp, and no title to 2(a-b) earlier than the 1924 conveyance from JF. Poeto L.F. Poe.
As for Tract 3, Crocker found thet title to 3(a) was conveyed from Beadles to Stewart Warner on
February 27, 1890, and that al of Tract 3wasconveyed by forfeted tax land patent fromthe Stateto A.V.
Warner in 1938.
110. The Boad dso presented three other affidavits Rebecca Prewitt, 16th Section Land
Adminidrator for the Board, attested that no one other than the Poes and Warnersdaimed any ownership
interest in any 16th Section landsin Cahoun County south of the Chickasaw-Choctaw tregty line. William
R. Presson, an atorney, atested that he hed carefully examined the Legidature' s sesson lawsfrom 1833
to 1869 and found no indication that the Legidature had ever authorized Cahoun County or Y dobusha
County (which contributed land to the new Calhoun County when it was formed in 1852) to sl any 16th
Setion landsinfeesmple. Nor was there any generd daute permitting the sde of 16th Section lands.
And Dewitt Spencer, the superintendent of the Calhoun County schools and the custodian of school
records, attested that his records showed no divedtiture of title to the digputed lands. In hismemorandum
opinion, the chancdllor did not consider the tracts and parcdsindividualy, but rather premised hisfindings
on the propogtion that

the documentary evidence reveds that the defendants and their predecessors have pad

taxes on and have been in open, hodtile and continuous poassession of Tract two Sncethe

1870's. The Warner defendants has [Sc] been assodiated with Tract three in asmilar

fashion. Under these drcumdtances . . . the Court must presume there was a grant.

The chancdlor summarily rgected the Board' s arguments.



11. A find judgment was entered March 6, 2000, and the Board moved to chdlenge that judgmert,
questioning the sufficiency of the evidence (M.R.C.P. 52(b)), seeking to amend the judgment (M.R.C.P.
59), and asking for a stay of proceedings to enforce the judgment (M.R.C.P. 62). On December 20,
2001, the chancellor denied the requested rdief in an opinion that set forth the court’ sreasoning & greeter
length. With regard to theissue of insufficient evidence, the chancdlor ruled thet the Board had waived any
issue on this point when it dipulated thet “the subject avil action primarily involves aguestion of law, and
that the contested issues between the parties would be gopropriate for resolution through Summeary
Judgment.” The chancdlor further found thet, dternaivey, “Warner and Poe presented ample probaive
and unrebuked evidence for this Court to quiet title in their favor by way of summeary judgment.”

STANDARD OF REVIEW

112. Poeand Warner vigoroudy argue thet the sandard of review in this case requires deference to the
chancdlor’ sfindings of fact. However, this Court has dearly hed thet it “reviews erors of law, which
indude summary judgments and motionsto dismiss, denovo.” City of Jackson v. Perry, 764 So. 2d
373, 376 (Miss. 2000). See also Miss. Dep't of Wildlife, Fisheries& Parksv. Miss. Wildlife
Enforcement Officers’ Ass'n, Inc., 740 So. 2d 925, 929-30 (Miss. 1999) (reterating de novo
review of chancdlor's summary judgment).

113.  The chancdlor’' smemorandum opinion notes that “[b]oth the Alaintiff Board of Education and the
individua landowner Defendants have filed aMaotion for Summary Judgment.” It gopears, therefore, thet
the chancdlor decided this case on summary judgment, and the de novo gandard of review should be
followed inthis case

DISCUSS ON




l. Whether Poe and Warner and/or their predecessors in title
adver sely possess the disputed lands?

114. Severd arguments are contained within this issue. The Board argues that Poe and Warner
presented inadequiate proof of any movement of title from the State to private ownersduring the 1871-78
window, insofar as they offered only “mere skeetonized abgracts’ as proof. Because the Board has
chdlenged the adequacy of such evidence, we consder whether the abdracts were properly before the
trid court, and then address the case law regarding the abdiracts probtive vdue.
A. Admissibility of unauthenticated abstracts
115.  Initsregponseto Poeand Warner’ smation for summeary judgment, the Board had thisto say about
the photocopied record exhibits
the defendants rdied upon: documents marked Exhibits“A” through “H” which purport
to be outlines of aleged conveyances for designated quarter sections, but which fall to
idertify the section, township, and range for which the conveyances partain, and are
otherwise unsworn; . . . documents gppearing as compaodite Exhibit “K” which purport to
be an unsworn abdtract of conveyances within Section 16, Township 23, Range 8 Ea,
Calhoun County, Missssppi and which are gpperently maintained within the office of the
Cdhoun County Chancery Clerk . . ..
The Board d 0 criticized the affidavits as not meating M.R.C.P. 56(e)’ srequirement that they be made on
persond knowledge, Snce nathing in dther affidavit demondrated persond knowledge of red edae's
occupation and ownership in the late 19th century. We review the exhibits and affidavits to determine
whether they were admissble evidence on aRule 56 maotion.
116. InHaygood v. First National Bank of New Albany, 517 So. 2d 553 (Miss. 1987), oneissue
was the gopdleg s dam that the gppdlant had submitted an unauthenticated catificate of market vdue

|d. a 556. ThisCourt gated that

the record does not indicate that gopellee objected to the form of the certificate or its
auffidency under Miss R. Civ. P. 56. A paty must move to strike an afidavit thet



violates the rule, and if he fals to do so, he will waive his objection and, in the
absence of “gross miscarriage of judtice” the Court may condder the defective afidavit.
Brown v. Credit Center, Inc., 444 So. 2d 358, 365 (Miss. 1983) quoting 10 Wright
& Mille, Federal Practice and Procedure 88 2738, pp. 507-09 (1973).

517 So. 2d at 556 (emphasis added). In ancther case, this Court recently reiterated the necessity of a
motion to drike:

Hare damsthe State has walved any such objection, because “[w]here the party agangt
whom a mation for summary judgment is mede wishes to atack one or more of the
afidavits upon which the mation is basad, he mud filein the trid court amotion to strike
andfidast.” Brown v. Credit Center, I nc., 444 So. 2d 358, 365 (Miss. 1983). Falure
to file the mation to drike conditutes waiver of any objection to the affidavit. Travisv.
Stewart, 680 So. 2d 214, 217-18 (Miss. 1996). This Court has held that a party
opposng ummary judgment must bediligent. Grishamv. John Q. Long V.F.W. Post,
519 So. 2d 413, 415 (Miss. 1988). The State made no other objectionthantheoneat the
heating until its argument in its brief before this Court. Therefore, we hald that snce the
Satefaled tofileaMationto Strike the Affidavits, it hasthuswaived any objection now.

Harev. State, 733 So. 2d 277, 284-85 (Miss. 1999).

117. TheBoad sremaksdo cast agpersonson theforma sufficency of the copies, but the Board did
not move to srike them, and given the repested and express holdings of this Court on this issue® we
condludethat the Board did waive any objection to the unauthenticated status of thedocuments. No* gross

miscariage of judice” will arisefrom the chancdlor’ shaving consdered what certainly appear to becopies

®Inord arguments, the Board quoted thefallowing languagefrom Brown to support itscontention
that amoation to drikeis not absolutdy required: “An afidavit that does not measure up to the Sandards
of Rule 56(€) issubject to atimedy mation or other objection, formd defects in the afidavit ordinarily are
walved.” However, thesewordsareaquotation fromafederd court. See Brown v. Credit Ctr., Inc.,
444 So. 2d 358, 365 (Miss. 1983) (quating Auto Drive-Away Co. of Hialeah, Inc. v. I nterstate
Commerce Comm’ n, 360 F.2d 446 (5th Cir. 1966)). Thewords of this Court’s gainionin Brown
areaydd dea: “Wherethe party againg whom amoation for summeary judgment ismade wishesto attack
one or more of the affidavits upon which the mation isbased, he must fileinthetrid courtamotionto
strike thedfidavit.” |d. (emphedsadded). WhilethisCourt oftenlookstofedera courts interpretations
of the Federd Rules of Civil Procedure for guidance, this Court’s explicit requirement regarding the
Missssppi Rulestakes precedence over pardld federd practice.



of genuine documents, and the Board does not argue that any fraud has been perpetrated by the Poeand
Warner’ s submisson of the copiesin question.

B. Probative value of the abstracts
118. TheBoad dso arguesthet the abstracts do not suffice to meet the Poe and Warner's burden of
proof thet the tracts actudly were conveyed by the State during the window period.
119. InCreekmorev. Neshoba County, 216 Miss. 589, 63 So. 2d 45 (1953), this Court held that:

Appdlants relied upon 1874 deeds from a tax collector to W. P. Sanders, upon
subssquent, goparently unlimited conveyances from other persons to gopdlants
predecessors in title, and upon the case of Jones v. Gulf Refining Co., 1948, 202
Miss. 705, 32 So. 2d 435, 34 So. 2d 735. Thesedeedsarenot in therecord. Wedo not
know their provisons. Therecord only showsaske etonized abdract of them, grantor and
grantee, date, and book and page of recording. TheJones caseisof dubiousvdue asa
precedent in the light of dl of the other decisons of this court interpreting Section 6596
[adverse possession of 16th Section land; current Miss. Code Ann. § 29-3-7], but even
under the rules gated in it the chancelor was warranted in finding thet appdlants hed
whally faled to meat their necessary burden of proof.

216 Miss. a 593, 63 So. 2d a 46. Poeand Warner do not discussCreekmor e, but they citethe Jones

caedenigrated in Creekmore:

The authorities dbundantly prove that, in favor of long possesson, dmod every varigty of
written evidence of title will be presumed. The defective links in the chain of title will be
supplied by presumption, and the title dedlared perfect, where the possession has been
continued for agreat length of time without interruption. The Satute of limitationsisbut a
recognition of the same prindiple, differently gpplied. We are not reguired by the Sate of
the caseto gpply the doctrine of presumption, arigng from lgpse of time. All presumptions
areinfavor of the possessor; none againg him.

Jonesv. Gulf Ref. Co., 202 Miss. 705, 710-11, 34 So. 2d 735, 735-36 (1948) (quoting Grand Gulf
R.R. & Banking Co. v. Bryan, 16 Miss. 234, 279 (1847)), aff'g on reh’ g Jones v. State, 202

Miss. 705, 32 So. 2d 435 (1947)).



120.  Suchablanket endorsement of the presumption that possessonimpliestitiewill not sufficeto rebut
an authority so directly on point asthet of Creekmore, inwhich just the sort of “ skeletonized dodtracts’
thet the case a bar presents were spedificdly held inadequate. Without the abdracts, there can be no
evidence that the property was actualy occupied during the period in question. The afidavits of Warner
and Winter will not serve to demondrate that the property was occupied by predecessorsin title during
the 1870s and 1880s, because on that question the affidavits are not attegting to facts within the persond
knowledge of the fiants. See M.R.C.P. 56(¢) (“&fidavits shal be mede on persond knowledge, shdll
st forth such facts as would be admissible in evidence, and shdl show afirmatively thet the affiart is
competent to tedtify to the maiter dated therein”).

21. Theregst of Poe and Warne’s argument on this point addresses the presumption of grant, which
Is a separaeissuefrom whether they have actudly demondtrated that title passad during the period before
1890 when adverse possession againg the State was possble.

722.  Another problem for Poeand Warner’ sargument isthat the 1871 satute authorizing sdles of 16th
Sectionlandsdid nat do so unconditionaly, but rather by way of authorizing theschoal directorsto conduct
andectioninany township asto whether that township’ s 16th Section lands should besold, withamgority
vote being required to put them up for sdle. Miss Codeof 1871 8§ 2015, repeal ed by 1878 Miss. Laws
Ch. 14, 8 64; see Burkley v. Jefferson County, 213 Miss. 836, 847, 58 So. 2d 22, 26 (1952). No
evidence has been offered thet such an dection was ever conducted in Township 23, that which indudes

the disputed lands. The evidence thus leans againg Poe and Warner.
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123. They, however, argue that under Miss. Code Ann. § 29-3-7 (Rev. 2000),° the Board has the
burden to afirmatively show that there was no dection hdd:
The showing thus mede by appdlee [the county] is one negetive in its nature, wheress it
wasddgindly hddinYazoo & M. V. R. Co. v. Bolivar County, 146 Miss. 30, 111 So.
581, that the showing to displace the curative effect of the twenty-five years Satute must
be an dfirmative showing that therewasno vdid sdleor leese. Theforce of thetwenty-five
years daute is such that it will support the presumption that the order gppointing
gopraisers “was in fact made but that by some inadvertence it failed to be recorded.”
Hawkinsv. City of West Point, Miss,, 27 So.2d 549, 550.
Foster v. Jefferson County, 202 Miss. 629, 637, 32 So. 2d 126, 129 (1947) (holding that absence
of order gppointing gopraisersin county’ s minutes will not overcome § 29-3-7).
24. However, the Foster holding does not gpply to adverse possession datutesin generd, but tothe
particular language of presumptionin §29-3-7. Poeand Warner’ sargument hingeson that atute shaving
goplication before 1890, when the new date condtitution forbade adverse possession againd the State.
Hence, the land would have to have been adversdy possessed for 25 years before 1890, that is, Snce
1865. But snce the schodl lands could have been sold in fee smple only from 1871 to 1878, it is nat
possible thet the presumption “thet thelaw authorizing the dispogtion of thelands has been complied with”
could have arisen, Snce no such law existed before 1871, and 1871 + 25 = 1896, not 1890.
125. But thisreading of the Satute in conjunction with our Congtitution gppearsto contredict F oster,
inwhich thefactswerethus  schoal digtrict conveysland in 1875; purchasars remain in possession over
70 years, hence, the 25-year requirement for a presumption of legd grant ismet. Foster, 202 Miss. &

635, 32 So. 2d at 128. Foster did not even congder the effect of § 104 of the 1890 Condtitution onthe

*That section reedsin full: “Adverse possession for aperiod of twenty-five years under adam
of right or title, shall be primafadie evidencein such casethat thelaw authorizing the dispogition of thelands
hes been complied with and the lease or sdle duly mede. If the daim be under alease, the time a which
the lease expires shd| be fixed by the court.”

11



predecessor datute to § 29-3-7. There is no question today that § 29-3-7 does not gpply to permit
adverse possesson againg the Sate after the enactment of the contrary conditutiond provison. Morrow
v. Vinson, 666 So. 2d 802, 805 (Miss. 1995). Totheextent that Foster haldsotherwisg, itis overruled.
126. Thereis meit to the Board's argument thet the skeletonized abdtracts and the other evidence
submitted by Poe and Warner will not support afinding thet the State actudly conveyed the tractsduring
the pre-1890 window of opportunity. Adverse possesson dams will not be susained with inadeguate
evidence Hollimanv. CharlesL. Cherry & Assocs., I nc., 569 So. 2d 1139, 1146-47 (Miss. 1990),
and the parties assarting adverse possesson have the burden of proof. Gadd v. Stone, 459 So. 2d 773,
774 (Miss 1984). The chancdlor’s finding of adverse possession on the evidence in the record was
reversble error.

[l. Whether the presumption of grant acts to quiet title on behalf of
Poe and Warner?

127.  1f Poeand Warner were unableto demondrate adverse possession of thedisputed tracts, their find
resort isto the doctrine of presumed (lost) grant. However, thisdiscussion cannot possibly gpply to Tract
3. That land, on the Warners own account, was possessed by the State in 1938 whenatax patent was
issuedto A.V. Warner. That deed, unlike o many othersin this case, isreprinted in the record, asisthe
next conveyancein 1973 to James Sidney Warner, one of the present parties. Thereisthusno ggpintitle
to be addressed.  Hatly, the Tract 3 land in question was illegdly conveyed by the State in 1938, in
contradiiction of section 211 of the 1890 Condtitution.

128. Asfor Tract 2 Poeand Warner rely heavily onBoard of Trusteesof Monroe County Board

of Education v. Rye, 521 So. 2d 900 (Miss. 1988), whichwas spedificaly rdied upon by the chancellor

12



inthiscase. In Rye, which did nat involve 16th Section or lieu land, this Court explained the doctrine of
the presumption of grant:

This Court has hdd tha continuous peaceable possession of land, when
accompanied by the usual acts of owner ship, will raise the presumption
that theland hasbeen granted to the possessor by the State, even wherethe
damis assarted againd the State. Payment of taxes on land is consdered an act of
owneship in this context.

Thisdoctrine of presumption of grant is not precisdy synonymous with adverse
possession, though thetwo are”indissolubly linked.” W her e adver se possession can
be shown, the doctrine of presumption of grant has no application. The
purpose of thedoctrineisto quiet title after long possesson; itsgpplicatility dependsupon
possession* under adam of right, actud, open, and exdusve, and achain of conveyances
and payment of taxes areimportant.” The grestest practicd difference between adverse
possesson and the doctrine of presumption of grant is that the latter allows
assertions of claims against the sovereign, despite statutes barring
adver se possession against the State. It isreadily goparent, then, that goplication
of the doctrine of presumption of grant to the facts of the indant case is especidly

aopropriate.

There is no evidence that the school board ever parted with the title it acquired
fromQullivanin 1867. But title mugt have passed from the school board to aprivate person
prior to the 1878 tax sale, d<e the property would not have been subject to suchasde.
The open and continuous possession of the subject property by gopelees and ther
predecessorsfor the previous 93 years(1892-1985), isenough to raiseapresumption thet
there was @ some time agrant from the sovereign suffident to support the title they now
asart.

Id. & 906-07 (ctations omitted & emphass added). This Court, in other words, hdd that merdy
possessing land for avery long timeis enough to establish a presumption thet a some past time, adequiete
title was acquired. However, this Court in Rye dso qudified that holding with the phrase “when

accompanied by the usud acts of ownership.””

"Another very great advantage of the presumed grant argument, in view of the questionable written
evidence relied upon by Poe and Warner, is that Rye states “the very purpose of the doctrine [of
presumptive grant] isto remedy theabsence of written evidence of somekind from the State.” 1d. at 907
(nating, however, that in Rye “written evidence’ did indeed exist). This language, in contragt to the
discusson of adverse possesson in Creekmore, would gppear to indicate that even sketchy written

13



129. The Board and the State® argue that payment of taxes is no indicator of ownership where 16th
Section land is concerned, because such taxes are required to be paid by leeseholdersjust as by holders
infeedmple Theauthority for thisassertion ssemsto be Miss. Code Ann. § 29-3-71 (Rev. 2000), which
provides that 16th Section landsareliableto taxation after they areleased. ThisCourt hasinterpreted that
Satute to mean that “schoal lands are nat lidble for generd taxation as long as they remain unleased, but
falowing their leese, the leasehald is ligble for taxation. The lessee, nat the county, is liable for generd
taxaion.” Turney v. Marion County Bd. of Educ., 481 So. 2d 770, 782 (Miss. 1985). Therefore,
payment of taxesis not adear “act of ownership” in the context of 16th Section lands.

130. The Sate, dong withthe Board, both argue further that 16th Section lands are not subject to the
doctrine of presumptive grant. They paint to the language in Rye that disinguished the facts before the
Court from a 16th Section cas=r “The subject property [in Rye] wasnot 16th sectionland, nor wasit lieu

land. Thissaleisdistinguished from tax sale of 16th section land and cases discussing

such sales.” Rye, 521 So. 2d a 904 n.1. (emphasisadded). The State and the Board deny that this

Court has ever goplied presumption of grant to a 16th Section case. However, this Court has not ruled
thet presumption of grant isi ngpplicable. In the case which the Board and the State agree should control
on the present facts, this Court Sated:

The reasonthat therewas no grant, deed or patent to the 80 acresin question (EY20f SE

1/4 of Section 16, T.8, R. 14 E.) could very well be becauseapstition againg thesdewas

filed by “amgority of theinhabitants’ of the township in which this 80 acreswas Stuated.
This reasoning is supported by the fact that other portions of this particular 16th Section

evidence is not to be excluded, since the doctrine could be applied even in the absence of any written
evidence.

8Although not aparty to thissuit, the State, by and through the Secretary of State and the Attorney
Generd, filed an amicus curiae brief.
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surrounding this 80 acres were promptly sold under the specid provisons of the Act of
1854. The NE 1/4 of Section 16, Township 8, Range 14 Eadt, was 0ld a public auction
onJuly 17, 1854, to O. S. Mason, and the deed executed on August 9, 1854, was
promptly filed for record on August 23, 1854. In our opinion, there should be no
presumption of logt grant under the facts of this case.
Gibson v. State Land Comm’r, 374 So. 2d 212, 217 (Miss. 1979) (emphasisadded). In Gibson this
Court did not take an obvious opportunity to Sate whether the presumption of logt grant wasingpplicable
to 16th Section lands, which would suggest that no rule againgt the presumption’ sgpplication exiged a the
time. While the State and Board are correct that Rye did not decide the question infavor of gpplying the
presumption to 16th Section lands, they overgpesk in daiming thet Gibson decided the question in the
other direction. Rye smply resarved the question for ancther day.
131. Thedatute enabling the outright dienation of 16th Section land by the State, as discussed under
Issue | above, required that an eection be held to gpprovethe sdes of such lands, and thereisno evidence
thet such an dection was hdd. Poe and Warner argue that the fact of an dection’s being held with an
afirmative reault is another inference to be mede upon the presumption of grant.
132.  We condude theat the facts of this case dretch the doctrine of presumptive grant to the breeking
point. Itispossble, indead, that title was passed during the window period in the 1870s but it isequaly
possible that no such title passed, but rather only alease interest. As Gibson found, it “could very well
be’ the latter as much astheformer. Parts 2(b), 3(b), 3(c), 3(d), and 3(e) are not even definitely dleged
to have been conveyed during thewindow period. Asfor the other conveyances, Poe and Warner supply
only “skdetonized abdracts’ and scarcdly legible photocopies which are inconclusive as to the exact
interest conveyed, fee Imple or leasehold, and the authority to do so.
133.  InRye, this Court goparently had beforeit in the record actud copies of mogt of the title deeds;
this can beinferred by the fact thet, in two places where no deed gppeared in the record, the Court noted
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thefact. Rye, 521 So. 2d a 903 (“ This deed does not gppear inthetrid record.”). In the present case,
by contrast, Poe and Warner ask the Court to supply not only afew gaps, but virtudly theentire bessfor
title, by presumptionsand inferences. The powerful equitiesin favor of eguating continuousand peecestle
possession with ownership, dted in Rye, id. a 908, are in the present case countered by the no less
powerful equitiesin favor of the Statef s condtitutiond and Satutory duty to preserve 16th Section land in
trugt for its schoolchildren. These latter equities, as noted above, were not congderaionsin Rye, which
spedificdly exduded 16th Section lands from the scope of its halding.

134. Onthefacts of this case, we hald that the presumption of logt grant is ingpplicable due to the
extengve chain of inferencesrequired to o hold (i.e. that the missing desds exigted; that they conveyed fee
ample, not leasehold, interests, that the deeds were authorized by an dection according to Satute).
Further, we hald that the halding of Rye should be spedficaly limited to exdude gpplication of the
presumptionof logt grant to 16th Sectionlands. A common law presumption should not be used to defeat
aconditutiond and gatutory interest in, and duty towards, thelands held in trust for the school children of
Missssppi. Thus the chancdlor erred asameter of law on thisissue

[1l.  Whether the State of Mississippi should have been joined as a
necessary party?

135.  The State, echoed by the Board, argues thet the chancelor committed reversbleerror infalling to
find that the State should have been joined as anecessary party. The chancdlor

found that Miss Code Ann. 8§ 29-3-3 (Rev. 2000), which authorizes boards of education”toindituteand
prosecute . . . dl necessary quits to establish and confirm the title to each parcd” of 16th Section land,
served to make the State “dready a party through its agent, the Board.” This pogtion seems to be

supported by this Court’s reasoning in interpreting § 29-3-3's predecessor statute in the 1906 code:
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A oounty is a palitical subdivison of the Sate, cregted for the purpose of acting for the
daein locd matters whose powers are exercised by aboard of supervisors The date,
in thus deding with Sxteenth section land, acts through one of its own, and most
gopropriate, governmenta agendes. For such purposes, and within the power
conferred upon it, the county isthe state.

Jefferson Davis County v. James-Sumrall Lumber Co., 94 Miss. 530, 49 So. 611, 612 (1909)

(emphaas added) (condruing 8 4701 of 1906 code). Further, thisCourt hasstated:  The State argues

thet its power as trusee makesit an indispensable party:
The State, astrugtee, may not divest itsdf of itsduties. However, the State, by Satute, may
vest in othersthe authority to do acts which the trustee cannot practicably be expected to
perform. Restatement (Second) of Trusts 88 171 (1959). The State, as a matter of
practi cal necessity, managesitssxteenth section trust property throughloca county boards
of education. AsMiss. Code Ann. 88 29-3-1 relates, “The board of education . . . hdll
have control and jurisdiction of said schodl trugt lands and of dl funds arisng from any
disoogtionthereof heretofore or heregfter made” The charge of the datuteisthat Boards
of Education manage the schodl trugt lands “astrust property” and “ assure that adequiete
compensation is received.” Even though the State has vested in the locd boards of
education cartain management powers and duties, the State at all timesholdsthe
feeastr ustee and maintainsthe authority and reoonghility to oversee the management
of thetrust and to assure that the trust is properly executed.

Turney, 481 So. 2d a 777 (emphesisadded). The State arguesthat, asfee-holder, it cannot be divested

of itstitle and trust without being made a party.

136. Insoarguing, the State asksthis Court to limit or overruleitshalding in Board of Supervisors,
Adams Countyv. Giles, 219 Miss. 245, 68 So. 2d 483 (1953). InGiles, dluvid landswereindigoute,

and this Court gated:

Thefourth contention isthat the agreementswerevoid because theland commissioner was
not aparty to them. Now it istrue that, under Section 6598, Code of 1942, “The boards
of supervisors, under the genera supervison of the land commissoner, of the severd
counties wherein are Stuated any Sxteenth section schoal lands or lands in lieu thereof,
gl have jurigdiction and contral of said schodl lands and of dl funds arisng from any
dispogtion thereof heretofore or heregfter mede; * * *.” But, by Section 6594, Code of
1942, theauthority “to ascertain thetrue condition of thetitleand to indtitute and prosecute
* * * dl necessary qlitsto establish and confirm thetitle* * *.” to Sixteenth Section land
was ddegated to, and the respongbility therefor rets soldy on, theboard of supervisors
Hence the land commissioner was not a necessary party to these agreements.
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I d. a 261, 68 So. 2d & 488-89. The State proposesthat thisholding “isincons stent with the powersand
responghilitiesgiven the Sate astrusee of 16th Section Landsin Turney.” The Siate dso urgesthet the
16th Section Land ReformAct of 1978, i.e. 88 29-3-1 e seq1., changed the conception of the Secretary
of Stae srole regarding 16th Section lands, so that the State s participation through thet office should be
required.

137.  Because Poe and Warner do nothing morein their brief then raterate the chancdlor’ sinvocation
of § 29-3-3, the argument before this Court isa bit lopgded. Neverthdess we agree that the Sateis
correct that it is the ultimate fee-holder of 16th Section lands, and thet it is therefore a necessary party to
any adtion that might forever divest it of titlein thoselands Thelanguagein James-Sumrall Lumber
Co. should be reed narrowly, S0 that “the county is the Sa€’ only within the narrow limit of being
empowered tofilesuits, but not so broadly asto makeit the Sole necessary defender of the State sfeetitle
wherever that is chdlenged. Inthe present action, the Board filed a complant to quiet and confirm title
When Poe and Warner counterdamed for degr title onther behdf, the suit became onethat endangered
the State’ sinterest in protecting its assarted titleto 16th Sectionlands. (It would beimpracticd, of course,
to say that the State sinterest isendangered only whereit actudly has titleto suchlands, sncethequestion
of title vel non is the very matter in digoute) At that point, the issue went beyond merdly the Board's
power to file suit, and the State became a necessary and indispensable party.

138.  This Court has held that failure to join interested partiesin ared estate dispute under M.R.C.P.
19(q) judtifies reversd and remand as a violation of fundamentd due process Aldridge v. Aldridge,
527 So. 2d 96, 98 (Miss. 1988); see also Magnolia Textiles, Inc. v. Gillis, 206 Miss. 797, 807,
41 0. 2d 6, 8 (1949) (“asagenerd rule dl personswho are materidly interested in the event or subject
metter, without whom no effective judgment or decree can be rendered, should be made parties, inasuit

18



to quiet title’). Although the Board did not raise thisissue until after the chancdlor entered judgment inthe
case, falureto join necessary parties may be raised on goped and even by the appellate court suasponte.
Shaw v. Shaw, 603 So. 2d 287, 293-4 (Miss 1992) (following federa precedents gpplying federd
counterpart to our Rule 19).

1139.  We condude that the chancellor committed reversble error by not joining the Secretary of State
asanecessry and indigopensable party in the action to quiet and confirm title, once Poe and Warner head
counterdaimed to quiet and confirm title on their own behdlf.

CONCLUSON

40. The chancdlor erred with respect to Poe and Warner’s adverse possesson of the subject
properties, Snce there is insufficient evidence that prior to 1890 any ownership interest existed to be
adversdly possessad, and since 1890, Section 104 of the Missssppi Congtitution has forbiddenadverse
possesson agand the State. Further, the doctrine of presumptive grant isnot gpplicable or proper inthis
case, thustitle to Tracts 2 and 3 of this 16th Section property continues to be held by the Sate in trud.
Tract 3 could not be saved for Poe and Warner by presumption of grant, Snce the chain of title from the
Sateto the Warnersis entirdy pos-1890 and thus fdls within the period wherein no dienation of 16th
Section land was condtitutiond.  Findly, the Secretary of State should have been joined as a necessary
party. For dl the reesonsthus Sated, we reversethe chancery court'sjudgment, and we remand thiscase
for entry by the chancery court of an gppropriate judgment, condstent with this opinion, which (1) quiets
and confirmstitleto Tracts 2 and 3 infee Implein the State of Missssippi in trudt for the use and benefit
of its public schodls, (2) findly dismisses with prgudice the counterdaim of Poe and Warner; and (3)
aseses dl cogts againg Poe and Warner.

141. REVERSED AND REMANDED.
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SMITH, PJ.,, WALLER, DIAZ, EASLEY, CARLSON AND GRAVES, JJ.,
CONCUR. PITTMAN, CJ.,CONCURSIN RESULT ONLY. McRAE, P.J., DISSENTS
WITHOUT SEPARATE WRITTEN OPINION.
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